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SUMMARY

Time Warner NY Cable LLC, d/b/a Time Warner Cable (“TWC”), operator of the cable

television system (the “Hudson Valley System”) serving communities throughout the Hudson

Valley of New York in the counties of Dutchess, Orange, Sullivan and Ulster (the “TWC

Communities”) demonstrates conclusively in this Petition for Special Relief that the evidentiary

factors utilized by the Commission to assess the merits of a market modification proposal dictate

modification of WLNY-TV’s DMA to exclude the TWC Communities. TWC shows that

although WLNY-TV has been on-the-air since 1985, it has never been carried by the Hudson

Valley System, nor has WLNY-TV been carried by other cable systems in the Hudson Valley.

Further, TWC establishes that the TWC Communities are situated well beyond the natural

geographic market of WLNY-TV formed by its predicted digital noise-limited contour coverage,

at distances ranging from 74 to 138 miles from Riverhead, NY, WLNY-TV’s city of license.

Moreover, WLNY-TV appears to air no local programming expressly directed toward residents

of the distant TWC Communities. Additionally, the economic nexus between the TWC

Communities and Riverhead is virtually non-existent.

As shown by TWC, modification of WLNY-TV’s market as proposed herein would be

fully consistent with Commission precedent. In dozens of decisions over the years, the

Commission has held that evidentiary factors such as no historical cable carriage, distances of 74

to 138 miles between the station and cable communities, the absence of digital noise-limited (and

formerly analog Grade B) signal coverage and programming service to cable communities, the

absence of ties between the station’s city of license and the cable communities, a dearth of local

viewing audiences, and the cable system’s carriage of other stations with a nexus to the cable

communities justify modification of the subject television station’s market. In conclusion, TWC
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has established in this Petition for Special Relief that deletion of the TWC Communities from

WLNY-TV’s market for mandatory carriage purposes will effectuate the purposes of Section 614

of the Communications Act.
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Federal Communications Commission
WASHINGTON, D.C. 20554

)
In re Petition of )

)
Time Warner NY Cable LLC )
d/b/a Time Warner Cable ) MB Docket No. __________

)
For Modification of DMA Market of )
Television Broadcast Station WLNY-TV )
Riverhead, NY )

)

To: Chief, Media Bureau

PETITION FOR SPECIAL RELIEF

Time Warner NY Cable LLC, d/b/a Time Warner Cable (“TWC”), by its attorneys and

pursuant to Sections 76.7(a)(1) and 76.59 of the Commission’s Rules, submits this Petition for

Special Relief that requests the Commission exclude certain communities in the Hudson Valley

of New York (“the TWC Communities”)1 from the television market of Station WLNY-TV(47),

Riverhead, NY (“WLNY-TV”) for purposes of the cable television mandatory carriage rules.

Preliminary Statement

It is firmly established that the Commission will delete a cable community from a

television station’s market2 when the station: (1) has no history of carriage on the subject cable

system; (2) is geographically remote from, and fails to provide a digital noise-limited (or in

1 The TWC cable system serves 80 communities in the Hudson Valley in the counties of
Dutchess, Orange, Sullivan and Ulster, New York (the “Hudson Valley System”). The
headend is located in the Town of Mamakating in Sullivan County. The communities
served by the Hudson Valley System that are subject to this Petition are listed in Exhibit 1
attached hereto.

2 Defined, effective January 1, 2000, as the station’s Designated Market Area (DMA) as
determined by Nielsen Media Research. See 47 C.F.R. § 76.55(e)(2).
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earlier cases, an analog Grade B) signal contour over, the cable community; (3) fails to broadcast

programming of specific local interest to residents of the cable community; and (4) fails to

achieve significant reported viewership in the cable system’s home county. In a multitude of

cases over the years, the Commission has redrawn a television station’s ADI or DMA boundary

to reflect the particular facts that distinguish the subject cable community from the rest of the

station’s market.

As TWC will demonstrate herein, although the Hudson Valley System operates in the

New York City, NY DMA, which includes WLNY-TV, and WLNY-TV may therefore assert

must-carry rights on the Hudson Valley System, the relevant factors in market modification

proceedings plainly support removal of the TWC Communities from the market of WLNY-TV.

In summary, WLNY-TV: (1) has never been carried by the Hudson Valley System; (2) is

geographically distant from the communities served by the Hudson Valley System; (3) fails to

provide a digital noise-limited contour over any areas served by the Hudson Valley System; (4)

fails to broadcast programming of specific local interest or import to the residents of the TWC

Communities; and (5) fails to achieve any measureable viewing audience in the home counties of

the TWC Communities. Nor is there any apparent economic or other nexus between Riverhead,

NY and any of the TWC Communities. In sum, consistent with Commission holdings in a long

line of past market modification cases involving similar factual circumstances, including four

separate modification decisions that excluded communities from WLNY-TV’s market,3 the

3 See Home Link Communications of Princeton, L.P., 13 FCC Rcd 1578 (CSB 1997)
(modifying WLNY-TV’s market to exclude communities in the counties of Somerset,
Hunterdon, Morris and Mercer, New Jersey); Service Electric Cable TV of New Jersey, Inc.,
11 FCC Rcd 22561 (CSB 1996) (modifying WLNY-TV’s market to exclude communities
in the counties of Sussex and Warren, New Jersey); Continental Cablevision of Western
New England, Inc., 11 FCC Rcd 6488 (CSB 1996) (modifying WLNY-TV’s market to
exclude communities in the counties of Rockland and Westchester, New York); Time
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Media Bureau should grant TWC’s request for special relief and modify WLNY-TV’s market to

exclude the TWC Communities.

Market Facts and Background

The New York City DMA

The New York, NY DMA is the nation’s largest DMA and television market. The wide-

spread DMA encompasses 29 counties in New York, Connecticut, New Jersey and Pennsylvania.

In addition to stations licensed to New York City, the DMA includes commercial stations

licensed to Bridgeport, CT; Linden, NJ; Newton, NJ; Paterson, NJ; Secaucus, NJ; Kingston, NY;

Poughkeepsie, NY; Riverhead, NY and Smithtown, NY.

Station WLNY-TV

WLNY-TV is the only television broadcast station licensed to Riverhead, NY. WLNY-

TV is an independent station that began operations April 28, 1985 as station WLIG.4 The station

changed its call sign to WLNY in 1996 and WLNY-TV in 2009.

The TWC System

The TWC System serves 80 communities located throughout the Hudson Valley of New

York in the counties of Dutchess, Orange, Sullivan and Ulster.

Warner Entertainment-Advance/Newhouse Partnership, 11 FCC Rcd 6541 (CSB 1996)
(modifying WLNY-TV’s market to exclude communities in Bergen County, New Jersey).

4 WLNY-TV, Advanced TVFactbook, available at http://www.tvcablefactbook.com/
(subscription required).
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Market Modification Criteria

Pursuant to Section 4 of the Cable Television Consumer Protection Act of 1992 (the

“1992 Cable Act”)5 and the related rules adopted by the Commission in its Report and Order in

MM Docket No. 92-259 (“Report and Order”),6 a commercial television station may assert

must-carry rights on cable systems located within the station’s market. In Section

614(h)(1)(C)(i) of the 1992 Cable Act, Congress provided that the Commission may:

with respect to a particular television broadcast station, include additional communities
within its television market or exclude communities from such station’s television market
to better effectuate the purposes of this section.7

In adopting Section 614(h)(1)(C), Congress made abundantly clear its concern that the

new must-carry rules not mandate cable carriage of stations that are not considered “local” by a

system’s subscribers. This policy is reflected in the House Report of Section 614(h)(1)(C), as

follows:

The Committee recognizes that since ADIs are drawn along county lines, they
may, in some instances, inaccurately reflect the stations which are local to a
particular community. . . . [T]he FCC may make an adjustment to include or
exclude particular communities from a television station’s market consistent with
Congress’ objective to ensure that television stations be carried in the areas which
they service and which from their economic market.8

TWC shows herein that the need for special Commission relief contemplated by

Congress is self-evident in the case of WLNY-TV’s entitlement to carriage on the Hudson

Valley System. As demonstrated below, WLNY-TV does not provide local service to the TWC

Communities. Nor is there any economic, cultural, social or demographic commonality that

5 Pub.L.No. 102-385, 106 Stat. 1460 (1992).
6 Must Carry and Retransmission Consent Requirements, 8 FCC Rcd 2965, 2976-77 (1993).
7 47 U.S.C. §534(h)(1)(C)(i) (emphasis added).
8 H.R. Rep. 102-628, 102d Cong., 2d Sess. 97 (1992).
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bridges the long distances and geographic obstacles between WLNY-TV and the TWC

Communities. Accordingly, WLNY-TV’s right to mandatory carriage on the Hudson Valley

System is subject to the waiver criteria established by Congress in Section 614(1)(C) of the 1992

Cable Act, which directs the Commission to:

[A]fford particular attention to the value of localism by taking into
account such factors as –

(I) whether the station, or other stations located in the same area, have
been historically carried on the cable system or systems within such community;

(II) whether the television station provides coverage or other service to
such community;

(III) whether any other television station that is eligible to be carried by
a cable system in such community in fulfillment of the requirements of this
section provides news coverage of issues of concern to such community or
provides carriage or coverage of sporting and other events of interest to the
community; and

(IV) evidence of viewing patterns in cable and noncable households
within the areas served by the cable system or systems in such community.9

In the Report and Order implementing the 1992 Cable Act’s must carry provisions, the

Commission provided guidance on the showings to be submitted to meet these evidentiary

factors, while emphasizing that it was not restricting the types of evidence it would consider in a

market modification case.10 In its 1999 Order on Reconsideration and Second Report and Order

in CS Docket No. 95-178,11 the Commission adopted a standardized evidence approach for

modification petitions that is reflected in amended Section 76.59(b) of the FCC’s rules.12 The

9 47 U.S.C. § 534(h)(1)(C)(ii).
10 Report and Order at ¶ 47.
11 See Definition of Markets for Purposes of the Cable Television Broadcast Signal Carriage

Rules, 14 FCC Rcd 8366 (1999).
12 47 C.F.R. § 76.59(b).
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discussion below details the many factors that support grant of the special relief requested herein.

The Statutory Factors

A. WLNY-TV Has No History of Carriage on the Hudson Valley System

Since it began operations almost 27 years ago, WLNY-TV has no history of carriage on

the Hudson Valley System. The absence of WLNY-TV from the Hudson Valley System during

its lengthy operational history is attributable to the fact that the TWC Communities are located

outside the scope of WLNY-TV’s natural market – in terms of distance, signal coverage and the

provision of programming of particular interest or appeal to subscribers of the Hudson Valley

System. This is further confirmed by the fact that WLNY-TV is also not carried by the two other

cable operators, Cablevision and Margaretville Telephone Company (MTC), which serve

portions of the counties where the TWC Communities are located.13 In view of WLNY-TV’s

opportunity to build a record of historic carriage on the Hudson Valley System and nearby cable

systems, this is plainly an instance when long-term non-carriage reflects the station’s lack of

geographic proximity to the subject cable communities. Accordingly, the absence of historic

carriage is a probative factor in this proceeding.14

B. WLNY-TV Fails to Provide Any Coverage or Local Service to the TWC
Communities.

1. Distance Factors

Each of the TWC Communities is located a decisionally significant distance from

Riverhead, NY, WLNY-TV’s city of license. Thus, as shown below, the mileage distances

between Riverhead and the TWC Communities and the travel times/road distances between

Riverhead and representative communities of the Hudson Valley System graphically portray the

13 See Exhibits 2 and 3.
14 See, e.g., Comcast Cable Communications, LLC, 26 FCC Rcd 14453, 14462 (MB 2011).
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remoteness of the TWC Communities from WLNY-TV.

CITY AIR MILE DISTANCE15 DRIVE TIME/DISTANCE16

Mamakating 105 miles 2:43/147 miles
(headend location)

Highland Falls 74 miles 2:17/117 miles
(closest city or village
to Riverhead)

New Palz 94 miles 2:46/147 miles

Tivoli 102 miles 3:20/176 miles

Fremont (most distant 138 miles 3:37/195 miles
Cable community)

As shown in Exhibit 5, the drive from Riverhead, located on the easternmost portion of

Long Island, to the TWC Communities is over of 2 hours (and over 3 hours to many of the

communities) and requires driving nearly the full length of Long Island before heading upstate

for another 60 plus miles. Moreover, Riverhead’s Long Island location serves to isolate the area,

which is clearly distinguishable from the Hudson Valley locales of the TWC Communities.

These factors, coupled with the distances, preclude any economic and business ties between

these two distinct areas of New York State. For instance, according to data from the U.S.

Census, a mere 0.05% of workers in Suffolk County, the county where Riverhead is located,

commute from Dutchess, Orange, Sullivan or Ulster Counties, the counties where the TWC

Communities are located.17 Similarly, of all the workers in Dutchess, Orange, Sullivan and

15 See Exhibit 4.
16 See Exhibit 5.
17 See United States Census 2000, County-To-County Worker Flow Files, available at

http://www.census.gov/population/www/cen2000/commuting/index.html.
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Ulster Counties, only 0.06% commute from Suffolk County.18 Additionally, the New York

Interconnect treats Long Island and the Hudson Valley area as separate sub-zones for advertising

purposes.19

The Commission has recognized in numerous market modification cases that long

distances can attenuate the local ties a station might otherwise have with the cable communities

served by a market modification petitioner. The 74 to 138 range of air mile distances between

Riverhead and the TWC Communities is comparable to or beyond the distances involved in prior

cases where the Commission has modified a television station’s market, as shown by the

following examples:

Distance Between Cable System and TV
Decision Station City of License20

Armstrong Utilities, Inc.21 51.4-85.5 miles
Time Warner Cable22 53-75 miles
Time Warner Entertainment23 58 miles (average)
Continental Cablevision of Western New England 24 65-69 miles
Massillon Cable TV, Inc.25 71-80 miles
Comcast Cable Communications, LLC26 89-93 miles
Home Link Communications27 90+ miles

18 See id.
19 See New York Interconnect, System Map, http://www.nyinterconnect.com/system-map; see

also Continental Cablevision of Western New England, 11 FCC Rcd at 6510 (citing the fact
that the New York Interconnect classifies Long Island and the Hudson Valley in different
advertising zones as further evidence that the areas are not connected for economic
purposes).

20 Ranges of distance are shown for multiple cable communities.
21 Armstrong Utilities, Inc., 21 FCC Rcd 13475, 13479 (MB 2006).
22 Time Warner Cable, 17 FCC Rcd 9542, 9546 (MB 2002).
23 11 FCC Rcd at 6555.
24 11 FCC Rcd at 6510.
25 Massillon Cable TV, Inc., 26 FCC Rcd 15221, 15225 (MB 2011).
26 Comcast Cable Communications, LLC, 20 FCC Rcd 10093, 10096 n.15 (MB 2005).
27 13 FCC Rcd at 1581.
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Service Electric TV of New Jersey28 90-103 miles
Time Warner NY Cable LLC29 72-104 miles
Comcast Cable Communications, LLC30 140 miles (average)

The Continental Cablevision of Western New England case is particularly instructive. In

that case, the Commission excluded from WLNY-TV’s market communities located in the

Hudson Valley New York counties of Rockland and Westchester. These communities were

located 65-69 miles from Riverhead, closer than the TWC Communities, and yet the

Commission found the statutory factors supported modification of WLNY-TV’s market.31

2. Signal Coverage Factor

As further evidence of WLNY-TV’s lack of geographic proximity and service to the

TWC Communities, WLNY-TV fails outright the contour coverage test for establishing local

television service to the TWC Communities.32 Traditionally, the analog Grade B contour was

used to define station’s service area. After the digital transition with the Grade B contour no

longer in existence, the Commission has clarified that the 41 dBu digital noise-limited contour is

the “functional equivalent” of the analog Grade B contour and should be used going forward.33

The attached Engineering Statement prepared by the consulting firm of Cohen, Dippell &

Everist, P.C.34 shows that WLNY-TV’s predicted noise-limited contour does not come close to

any of the TWC Communities, falling 18.3 miles (29.5 km) short at the closest point (Highland)

28 11 FCC Rcd at 22565-69.
29 Time Warner NY Cable LLC, 22 FCC Rcd 16026, 16029 (MB 2007).
30 26 FCC Rcd at 14457.
31 See Continental Cablevision of Western New England, 11 FCC Rcd at 6510.
32 Digital noise-limited contour coverage, and previously analog Grade B coverage, generally

has been held to demonstrate a station’s service to cable communities and to reflect a
station’s natural geographic market. See Report and Order at 2977.

33 See Mountain Broadcasting Corporation, 27 FCC Rcd 2231, 2233 n.9 (MB 2012).
34 See Exhibit 6.
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and 80.7 miles (129.8 km) short at the farther point (Fremont).35 The Engineering Statement also

reports that the average distance from the nearest edge of the cable communities to the predicted

WLNY-TV 41 dBu contour is 46.7 miles (75.2 km).36 The demonstrated absence of WLNY-TV

noise-limited contour coverage to the TWC Communities must be accorded substantial

evidentiary weight by the Bureau in this proceeding.37

3. Programming Factor

Under the market modification criteria, a station may also demonstrate “service” to a

cable community by airing programming that has a distinct nexus to the community. WLNY-TV

fails to meet this test as well. WLNY-TV’s programming schedule appears to consist primarily

of paid programming, syndicated programming, movies and religious programming.38 There

appears to be no programming that is specifically aimed at the needs of residents in the distant

TWC Communities, who live well beyond WLNY-TV’s service area. Indeed, the general

interest programming that predominates WLNY-TV’s schedule does not appear to be

specifically aimed at the needs of any particular group of residents, even those that might live

within WLNY-TV’s service area. Without any direct local programming connection to the TWC

Communities, WLNY-TV’s presence in the same DMA is insufficient to establish WLNY-TV as

a local station to the TWC Communities.

The absence of a nexus between WLNY-TV and the TWC Communities is further

evidenced by the lack of WLNY-TV exposure in the principal local print sources of television

35 As the Engineering Statement notes, the use of the Longley-Rice model would not
meaningfully extend WLNY-TV’s service area closer to any of the TWC Communities.

36 Id.
37 See, e.g., Comcast Cable Communications, 26 FCC Rcd at 14456-57; Massillon Cable TV,

Inc., 26 FCC Rcd at 15230; Time Warner NY Cable LLC, 22 FCC Rcd at 16030.
38 See Exhibit 7.
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station listings for residents of the TWC Communities. Thus the, Times Herald-Record, the

daily newspaper serving Orange, Sullivan and Ulster Counties, the Poughkeepsie Journal, the

daily newspaper serving Dutchess County and other portions of the Hudson Valley and The

Daily Freeman, the daily newspaper serving Ulster County and portions of Dutchess County, do

not include WLNY-TV among the local stations listed for television viewers.39 The absence of

WLNY-TV from local print source television listings is additional evidence of the station’s lack

of ties to the TWC Communities.40

In conclusion, it is evident that WLNY-TV has failed to satisfy any of the local coverage

elements that the Commission evaluates as part of the market modification analysis. The TWC

Communities are unquestionably remote from WLNY-TV in all respects. There is also a

significant failure of WLNY-TV signal coverage over the TWC Communities; none of WLNY-

TV’s programming is specifically directed to the TWC Communities; and there are no other ties

between WLNY-TV and residents of the TWC Communities.

C. The Hudson Valley System Carries In-State Television Stations That Cover News,
Sporting Events, and Issues of Concern to the TWC Communities.

The Hudson Valley System offers slightly different broadcast channel lineups to its

subscribers depending on the area in which they reside. Copies of the five channel lineups are

attached.41 As shown, the Hudson Valley System offers customers numerous regional television

broadcast services. A number of the in-market stations carried by the Hudson Valley System

broadcast local news throughout the weekday morning, mid-day and early and late evening time

39 See Exhibits 8-10.
40 See, e.g., Time Warner NY Cable LLC, 22 FCC Rcd at 16029.
41 See Exhibit 11.
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periods.42 A review of the programming schedules for these stations carried by the Hudson

Valley System shows that TWC’s subscribers currently enjoy a wide range of news, sports,

public affairs and public service coverage from in-state stations. When a distant station proposed

for deletion is not providing local service to the cable communities, i.e. WLNY-TV, the

Commission has accorded evidentiary weight to the coverage provided by other stations.43

D. WLNY-TV is Not Viewed Over-the-Air in the TWC Communities.

The Commission is also required to consider a television station’s viewing patterns in

cable and noncable households as part of the market modification analysis. To TWC’s

knowledge, WLNY-TV fails to achieve reportable off-air viewing in the counties in which the

Hudson Valley System operates.44 This dearth of viewership is consistent with the absence of

digital noise-limited signal coverage to the TWC Communities and the distances separating the

Hudson Valley area from WLNY-TV. In light of the absence of any technical or programming

coverage by WLNY-TV to the TWC Communities, the lack of an audience for WLNY-TV in the

TWC Communities has evidentiary significance in this proceeding.45

Conclusion

It is well-settled that when a television station is geographically distant from the cable

community at issue and fails to provide local service to that community, the Commission will

delete the community from the station’s DMA for mandatory carriage purposes. A station is not

guaranteed the right to carriage throughout its DMA, and thus the Commission may conclude

that a cable community is so far removed from the station that it cannot be deemed to be part of

42 See Exhibits 8-10.
43 See, e.g., Massillon Cable TV, Inc., 26 FCC Rcd at 15230-31.
44 WLNY-TV may refute TWC’s understanding in its opposition to this Petition.
45 See, e.g., Avenue TV Cable Service, Inc., 16 FCC Rcd 16436 (MB 2001).
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the station’s market. Indeed, in one of the market modifications where communities in the New

York market were deleted from WLNY-TV’s market, the Commission stated that:

the broadcast signal carriage rules were not intended to transform an otherwise
local station into a regional ‘superstation’ that must be automatically carried in
every single community in [a market].46

TWC has demonstrated conclusively that the TWC communities should be excluded

from WLNY-TV’s DMA. TWC has shown that WLNY-TV has never been carried by the

Hudson Valley System during the station’s almost 27 year history, nor is WLNY-TV carried by

nearby cable systems. Further, the digital noise-limited contour of WLNY-TV falls well short of

any of the distant TWC Communities. Moreover, there is no nexus whatsoever between WLNY-

TV and the TWC Communities. In addition, WLNY-TV fails to broadcast any programming of

specific local interest or import for television viewers in the TWC Communities. Finally, the

local news, public affairs and public service programming needs and interests of TWC’s

subscribers are being met by the current offerings of other stations carried by the Hudson Valley

System. Consistent with the Commission’s previous market modification decisions, including

the four involving WLNY-TV, which involved circumstances substantially identical to those

present here, the Media Bureau should grant the instant request for special relief.

46 Time Warner Entertainment, 11 FCC Rcd at 6553-54.
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Verification

The undersigned certifies that he has read the submission and to the best of his

knowledge, information and belief formed after reasonable inquiry, it is well grounded in fact

and its warranted by existing law; and that it is not interposed for any improper purpose.

Respectfully submitted,

TIME WARNER NY CABLE LLC
d/b/a TIME WARNER CABLE

By: _____/s/ John R. Wilner__________

John R. Wilner
Adam M. Copeland
Edwards Wildman Palmer LLP
1255 23rd Street, N.W.
Eighth Floor
Washington, DC 20037
(202) 478-7370

Date: September 28, 2012




























































